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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, DHUBRI.

                                            

                                     PRC 1847 OF 2019

 U/S 14(A) of Foreigners Act.

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

MAHAMMAD FIROJ..........................................................DEFENCE SIDE.

PRESENT: - SMTI JUMA SINHA, AJS

Addl. Chief Judicial Magistrate,

Dhubri.

COUNSELS:

FOR the Prosecution: - SRI. DIBAKAR GHOSH Ld. A.P.P.

FOR the Defence: - SRI M. S. SARMA, Ld. Counsel.

                

EVIDENCE recorded on:-19.11.19 & 24.01.20.

STATEMENT OF DEFENCE recorded on:-30.01.20.

ARGUMENT heard on:–04.02.20.

JUDGMENT delivered on:–07.02.20.

                                                  

   J U D G M E N T

1. THE PROSECUTION STORY as unfolded by the ejahar filed by

informant ASI Sri Jadab Bharali is that as per the direction of O.C he

along with staff went to the place of occurrence where over the bridge

of  Koimari  Jinjiniyakhuti  at  about 8 PM some boys handed over one

suspected person to him whereby he brought the accused along with

bags  including  bags  of  rice.  On  being  asked  at  Police  station  the

accused disclosed his name as Mahammad Firoj, aged about 35 years,

father's  name  is  Mahammad  Moksed,  resident  of  Rani  Nagar,

Bangladesh.  Hence this case.

2. On receipt of FIR, Golakganj P.S Case No. 642/19 U/S 14-A (b) the

Foreigners Act, R/W S.3 (1) (2) (3) of the Passport (Entry into India) Act
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and  Rule  6  of  Passport  (Entry  into  India)  was  registered  and

investigated into. Subsequently charge sheet was filed u/s 14(A) the

Foreigners Act against the accused.

3. After receipt of Charge-sheet cognizance was taken against the

charge sheeted accused under above-mentioned section and then on

appearance of the accused and after compliance with S.207 Cr.P.C and

on hearing ld. Counsels for both sides, formal charge u/s 14(A) of the

Foreigners Act was framed which was read over and explained to the

accused to which he pleaded not guilty and claimed to be tried. 

4.                                Points for Determination

I. Whether the accused on 08.06.19, entered India without

obtaining a permit from the authority for purpose of remaining

in  India  and thereby committed an offence u/s  14(A)  of  the

Foreigners Act?

5. To bring home the charge the Prosecution side examined 5 (five)

witnessed and then statement of accused was recorded u/s 313 Cr.P.C

where accused admitted that he was found by some boys over Jinjiniya

bridge whereby he replied to them as being Bangladeshi and then he

was  handed  over  to  Police.  Accused  also  stated  that  he  is  a

Bangladeshi  and  has  entered  into  India  without  valid  document.

Defence denied to adduce evidence.

6. Heard ld. Counsels for both sides. Perused evidence on record.

My decisions with reasons on the above framed points are as follows:-

                 DISCUSSION, DECISION AND REASONS THEREON

7. Here  PW1 Sri  Jadab Bharali deposed  that  about  3  months

back at about 8 PM over the bridge of Jinjiniya situated under Chagolia

Outpost when some boys were refreshing themselves by enjoying air

then at that time accused was going somewhere through that bridge

and on doubt those boys asked accused whereby he replied that he is

Bangladeshi. Then the boys informed the incident to Golakganj C/I over

phone whereby C/I  directed him to go the place  of  occurrence and
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when he reached there accused was handed over to him by said boys

whom  he  took  to  Police  station  and  later  he  filed  this  case.  In

cross-examination he went to place of occurrence with 3 battalions

as  per  direction  of  O.C.  At  the  the  time  of  arresting  the  accused,

battalions were present. He did not make the battalions as witnesses in

this  case who went  along with him. The place of  occurrence is  not

situated at Bangladesh border, is  situated far away. He did not seize

any documents from the accused after interrogation. There is barbed

wire fencing at border which is guarded by BSF. No one is allowed to

enter  without  Passport/Visa.  He  denied  that  he  lodged  false  case

against  the  accused  person  without  properly  asking  him.  PW2 Sri

Haripada Ray deposed that about 3 months back at about 7 PM when

he  was  going  to  Boterhat  market  through  a  bridge  then  he  saw

gathering  of  people  there  and  heard  from  people  that  public  had

confined one Bangladeshi and then he left.  In cross-examination he

stated that he has not seen the incident and does not remember its

date and day.  PW3 Sri  Kanu Ray deposed that  he knows nothing

about  the  occurrence  whereby  his  cross-examination  was  declined.

PW4 Sri Nirmal Ray  deposed that about 3/4 months ago Police of

Chagolia  Outpost  came and took  his  signature  and on  that  day  he

came to know that one Bangladeshi was caught from one bridge near

Chagolia Outpost. In cross-examination he stated that Police took his

signature  on  blank  paper.  He  does  not  know  anything  about  the

incident. He does not know the accused. 

From the above evidence it is found that PW3 and PW4 are of no

support to Prosecution as PW3 said nothing and PW4 simply said that

his signatures were taken but for what matter is not disclosed.

The main witness in the case is PW1 who corroborated his FIR by

saying that on receipt of information he went to place of occurrence

whereby  some  boys  who  had  apprehended  accused  as  accused

identified himself as Bangladeshi and accused was then handed over to

him. PW2 lends support as he, while passing by the place of occurrence

heard people saying that one Bangladeshi has been caught. Accused

corroborated  Prosecution  version  by  clearly  admitting  that  he  was
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caught by some boys from place of occurrence as he identified himself

as Bangladeshi and then he was handed over to Police. Accordingly it is

found well established that accused was caught and handed over to

Police on date of occurrence from Jinjiniya bridge situated within Indian

territory as he identified himself as a foreigner but as required u/s 9 of

the Foreigners Act as well as u/s 106 of Evidence Act, accused did not

discharge his burden to show that he is not a foreigner or that being a

foreigner he did not enter or stay in India without valid document, as

being a fact within his special knowledge.  

8. Accordingly in view of above discussion I am of the opinion that

Prosecution has been able to prove charge u/s 14-A of the Foreigners

Act against the accused beyond reasonable doubt. Hence the accused

is held guilty of above charge but considering the nature of offence

involving matter of national safety, I am not inclined to grant benefit of

Probation of  Offenders Act.  Hence he is  heard on point of  sentence

where he prayed for leniency stating that I am an illiterate person and

without ill motive unknowingly entered India.

Mohd.  Firoz  is  hence  convicted  with  RI  of  2  yrs  and  fine  of

Rs.10,000/- u/s 14-A of the Foreigners Act and i/d of fine another RI of 2

months. Period of detention, if any undergone shall be set off. 

Furnish free copy of this judgment to the convict forthwith.

Inform District Administration for further necessary action.

Given under my hand and seal of this Court on this the 07th  day

of February, 2020.

                                                                (Smti. Juma Sinha)

                                                                          Addl. C.J.M, Dhubri
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APPENDIX

Prosecution Witnesses:-

PW1:- Sri Jadab Bharali

PW2:- Sri Haripada Ray

PW3:- Sri Kanu Ray

 PW4:- Sri Nirmal Ray

PW5:- Sri Bidhan Singh Basumatary

Prosecution Exhibits:-

Ext.1:- FIR

Ext.2:- Charge-Sheet

Defence Witnesses & Exhibits:-

Nil.

                                                                                  (Smti. Juma Sinha)

                                                                                   Addl. C.J.M, Dhubri.
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